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VEMORANDUM OPI NI ON

| sl and Bl ock appeals the order of the Territorial Court

granting Mark Cuffy's ["Cuffy"] petition for a wit to review and



reversing the decision of the Departnent of Labor ["Labor"] which
di sm ssed Cuffy's conplaint for wongful discharge as being

untinmely filed. For the reasons set forth below, we will vacate
the Territorial Court's decision and remand the case to the trial
court with directions for it to send it back to the Departnent of

Labor for further proceedings in accordance with this opinion.

FACTUAL AND PROCEDURAL BACKGROUND

On May 9, 1994, Island Block termnated Cuffy's enpl oynent
for economc reasons. |Island Block notified Cuffy by hand
delivery of a letter which advised Cuffy that

[d]ue to circunstances beyond [Island Bl ock's] control, the

econom c situation at Island Block deens it necessary to

officially give you a lay off. This will be effective

Monday, May 9, 1994, at Noon.

If at any time in the future business picks up, we wll

call you back

(Appendix F, Ex. A) Cuffy, appearing pro se, filed a Conplaint
of Wongful D scharge with Labor on Septenber 30, 1994.
(Appendix A.) In his conplaint, Cuffy alleged that he "recently"
noticed that while other Island Bl ock enpl oyees had been recall ed
to work, he had not. According to Cuffy, when he asked an Isl and
Bl ock manager when he would return to work, the nmanager advised
Cuffy that he would not be rehired. This comrunication allegedly
pronpted Cuffy to file his wongful discharge conplaint with

Labor.

Al though it schedul ed a hearing on the matter for Novenber
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28, 1994, Labor never conducted a hearing or received any
evidence in this matter. |Instead, on Novenber 23, 1994, Labor
granted |Island Block's notion to dism ss on the ground that
Cuffy's conplaint was untinely filed. Al though Labor did not
specify which date it found that Cuffy had received notice of his
term nation (Appendix H.), it nevertheless ruled that his
conplaint was filed nore than thirty days after the alleged
wrongful discharge, the statutory deadline inposed by the Virgin
| sl ands Wongful D scharge Act, see V.I. Code Ann. tit. 24, °
77(a). On Decenber 9, 1994, Cuffy filed a handwitten note with

Labor requesting a wit of review and stating that he had only

recei ved on Decenber 6N Labor's November 237d decision. Labor
did not act on Cuffy's filing.

On April 16, 1995, Cuffy, then represented by Legal Services
of the Virgin Islands, Inc. ["Legal Services"], filed with Labor

a notion characterizing Cuffy's handwitten docunent as a request

for reconsideration of Labor's Novenber 237d decision and noved
to supplenent Cuffy's initial filing. In a one-sentence order
dat ed Septenber 13, 1995, Labor denied Cuffy's notion for

reconsi deration. (Appendix N.) Cuffy then filed his petition in
Territorial Court on Cctober 17, 1995, requesting the court to
review Labor's decision dismssing Cuffy's wongful discharge
conplaint and to issue a wit reversing Labor's deci sion.

(Appendix O.) In his petition, Cuffy argued that he was
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termnated fromhis enploynent wwth Island Bl ock on or about
Septenber 29, 1994, when he learned that Island Bl ock had hired
soneone else to fill his position, and not on May 9, 1994, when

he was initially laid off fromhis job. Accordingly, Cuffy's

wrongful discharge conplaint filed with Labor on Septenber 3oth
was well within the thirty-day tinme limt inposed by the Wongful
D scharge Act. Cuffy further argued that Labor had failed to
conduct an evidentiary hearing to determne Cuffy's actual date
of term nation.

| sl and Bl ock chal |l enged Cuffy's petition as untinely because
it was filed al nbst one year after Labor issued its Novenber,
1994, decision dismssing Cuffy's conplaint. The trial court
rejected Island Bl ock's argunents and granted Cuffy's petition
for wit of review by order dated Novenber 15, 1995. (Appendi X
Q) The court also directed the Comm ssioner of the Virgin
| sl ands Departnent of Labor to file a transcript of "the record
of proceedi ngs including the pleadings and testinony upon which
the Decision and Order were entered and the Findings and O der of
the Virgin |Islands Departnment of Labor." (1d.)

On March 26, 1996, the trial judge held a non-evidentiary
heari ng, and, on April 15, 1996, reversed Labor's decision
dism ssing Cuffy's conplaint as untinely filed, finding that
Labor erroneously determ ned Cuffy was term nated on May 9, 1994.

The judge ruled that Cuffy was term nated on Septenber 29, 1994,
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when he received actual notice of his term nation, rendering

tinmely his conplaint filed one day | ater on Septenber 3ot h,

| sl and Bl ock has appeal ed this deci sion.

I'1. DI SCUSSI ON

This Court has jurisdiction to review the judgnments and
orders of the Territorial Court in all civil cases. 4 V.1.C *
33. Wt reviewthe Territorial Court's findings of fact under a
clearly erroneous standard and subject its conclusions of |law to
pl enary review. See Governnent of the Virgin Islands v.

Hat chette, 182 F. Supp.2d 468, 470 (D.V.l1. App. Dv. 2002); see
also 5 V.1.C. " 1423 (sane standards of review apply to revi ew of
wit of review as are applied in civil cases).

The first question we nust resolve is whether the
Territorial Court had jurisdiction to consider Cuffy's petition
for a wit of review. |Island Block argues the Territorial Court
| acked jurisdiction to consider the petition because it was
untinely filed, citing an outdated rule: V.I. Code Ann. tit. 5,
App. V, Rule 11, which used to require that petitions for wit of
review be filed "wwthin thirty days after the date of the
deci sion or determnation conplained of." These forner rul es of
the District Court, including Rule 11 dealing with wits of
review, ceased to have any legal effect in 1991 when all | ocal
civil jurisdiction was transferred by the Legislature fromthe

District Court of the Virgin Islands to the Territorial Court.
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Accordingly, the rule Island Block relied on has been null and
void since 1991, and there was no simlar rule of the Territorial

Court in effect until 1996, well after Cuffy's filing with Labor

and the Territorial Court.l Further, the Virgin Islands Code
sections addressing wits of review do not provide a tinme l[imt
for filing a petition for wit of review See 5 V.1.C " 1421-
23.

In the absence of a court or statutory rule, we find that
there was no specific tinme limt for filing a petition for wit
of reviewin 1994-95. Accordingly, we rule that Cuffy's petition
for a wit of reviewwas tinely filed and the Territorial Court
had jurisdiction to consider it.

The second question is whether the Territorial Court judge
erred in reversing Labor's decision dismssing Cuffy's
adm ni strative conplaint as untinely filed. For this Court to be
able to review the trial judge's factual finding, however, there
must have been an adm nistrative record containing facts upon
whi ch the judge could assess Labor's factual findings. W have
been presented with no record of any adm nistrative evidentiary
hearing. Fromthe beginning of this matter when Cuffy filed his
conplaint with Labor on Septenber 30, 1994, to the present tine,
no tribunal has taken or heard conpetent evidence upon which to
assess either party's assertions. The admnistrative | aw judges

of the Departnent of Labor who rendered the Novenber, 1994, order
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and the Septenber, 1995, order, respectively, did not hear any
evi dence before rendering their decisions. A fortiori, neither
t he Novenber, 1994 order or the Septenber, 1995, order i nclude
any findings of fact B there was sinply no record before either
adm ni strative |aw judge on which they could nake a finding of
fact.

Simlarly, and unfortunately, there is no evidentiary
support in the record to support the trial judge's findings,
whi ch renders the factual findings of the Territorial Court
clearly erroneous. The evidence does not support the court's
findings of facts because there was no evidence in the record.
Conpare Pol eon v. Government of the Virgin Islands, 184 F. Supp.
2d 428, 433 (D.V.l. App. Dv. 2001) (upholding findings of fact
because evi dence supported trial court's decision). |n essence,
there was nothing for the Territorial Court to review and it
shoul d have remanded the case to the Departnent of Labor for an

evi dentiary heari ng.

I'1'1. CONCLUSI ON

We find that the Territorial Court had jurisdiction to
consider and grant Cuffy's petition for wit of review W,
however, will vacate the Territorial Court's decision reversing
t he decision of the Departnent of Labor that dism ssed Cuffy's
conplaint as untinely filed. The Departnent of Labor took no

evi dence before rendering its decisions and utterly failed to
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i nclude any evidentiary basis for the findings of fact inits
orders of Novenber, 1994, and Septenber, 1995. W cannot uphol d
the Territorial Court's factual findings because they, too, were
based solely on the pleadi ngs before Labor and the argunents of
the parties and not on any conpetent evidence. Accordingly, we
wi |l vacate the decision of the Territorial Court that reversed
the decision of the Departnent of Labor dism ssing Cuffy's
wrongful discharge conplaint. W wll remand the matter to the
Territorial Court and direct that it, in turn, remand the matter
to the Departnent of Labor for further proceedings in accordance
with this menorandum An appropriate order is attached.

ENTERED this 27th day of June, 2002.

ATTEST:
W LFREDO F. MORALES
Clerk of the Court

By: Deputy derk
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ORDER

PER CURI AM

For the reasons set forth in the acconpanyi ng nmenorandum of
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even date, it is hereby

ORDERED that the order entered by the Territorial Court on
April 15, 1996, is REVERSED. It is further

ORDERED that this matter is REMANDED to the Territori al
Court for it to REMAND the matter to the Departnent of Labor for
further proceedings in accordance with the acconpanyi ng
menor andum of even date.
ENTERED this 27th day of June, 2002.
ATTEST:
W LFREDO F. MORALES
Clerk of the Court

By:

Deputy derk

Copi es to:

Judges of the Appell ate Panel
Judges of the Territorial Court
Hon. Ceoffrey W Barnard

Hon. Jeffrey L. Resnick

James M Derr, Esqg.

Chris Q Bottinore, Esq.

Jul i eann Di mm ck, Esq.

St. Thomas | aw cl erks

St. Croix law clerks

1 Since 1998, Rule 15 of the Territorial Court Rules has required that
a petition for wit of review "shall be filed within 30 days after the date of
t he decision or determ nation conplained of." See Terr. . R 15 (added My
12, 1998.)



